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Notices of Error and Requests 
for Information

• New regime January 10, 2014: separate 
qualifications and procedures for: 
– “notice of error” under Reg. X § 1024.35 
– “request for information” under Reg. X 

§ 1024.36
• Written inquiry can be a NOE or RFI even if 

not a QWR
• No fees for either a NOE or RFI

– § 1024.35(h) – error resolution
– § 1024.36(g) – information requests



Notice of Error
12 C.F.R. § 1024.35

Failure to accept a 
conforming payment

Failure to apply a 
payment correctly

Failure to timely 
credit a payment

Failure to make 
timely escrow 
disbursements

Imposing an 
unreasonable fee

Failure to provide a 
payoff statement

Failure to provide 
accurate loss 

mitigation 
information

Failure to do a 
servicing transfer 

correctly

Filing a foreclosure 
without giving the 
correct notices re. 

loss mitigation

Moving for 
foreclosure judgment 

or sale without 
following the loss 

mitigation protocols

Any other error 
relating to the 
servicing of a 

borrower's mortgage 
loan

What Isn’t Subject to a 
Notice of Error

12 C.F.R. § 1024.35(g) & Official Bureau Interpretation § 1024.35(b)-1

Origination of loan

Underwriting of loan

Securitization or transfer of ownership of loan

Duplicative requests

Overbroad requests

NOEs more than one year after loan discharged or no longer servicer

Servicer must notify borrower in writing within 5 business days after making determination not 
to comply



What If Servicer Says No Error?
• Within 15 business days of receiving 

borrower’s request, servicer must provide at 
no charge the documents and information it 
relied upon in making a determination that no 
error occurred.

• May include documents showing information 
entered in servicer’s collection system (such 
as a copy of screen shot of servicer’s system).

• Servicer is not required to provide documents 
that contain confidential, proprietary, or 
privileged information, but must still provide 
notice within 15 days

Notice of Error & Loss Mitigation
• Loss mitigation is related to servicing of loan

• Provisions for Notices of Error on
– Initiating foreclosure improperly
– Proceeding to sale improperly
– Failing to provide accurate loss mitigation info.

• But no explicit Notice of Error for failure to 
adequately evaluate for loss mitigation
– Appeal process in § 1024.41(h) should provide 

effective review
– Catch-all was added “to encompass the myriad and 

diverse types of errors that borrowers may 
encounter….” 

– Loss mitigation evaluation not excluded



Using RESPA Error Resolution
• Potential loss mitigation covered errors:

– failing to provide accurate information regarding 
loss mitigation options and foreclosure

– failing to transfer accurate and timely information 
about borrower’s mortgage account to a transferee 
servicer, including loss mitigation information

– making the first notice or filing for any foreclosure 
process in violation of § 1024.41(f) or (j) - NOE 
must be received more than 7 days before a 
scheduled foreclosure sale

– moving for foreclosure judgment or order of sale, or 
conducting a foreclosure sale in violation of 
§ 1024.41(g) or (j) - NOE must be received more 
than 7 days before a scheduled foreclosure sale

Request for Information
• Servicer is required to respond to any 

written request for information “with respect 
to the borrower’s mortgage loan”

• Unlike QWR, a RFI is not limited to 
information “related to the servicing” of the 
loan



Request for Information
• RFI may seek:

– information about a loan modification 
application

– “servicing file,” which includes: 
• schedule of all account transactions 

• copy of security instrument that establishes lien

• any notes created by servicer personnel reflecting 
communications with the borrower

– no per se rule against seeking loan origination 
docs 



Limitations on RFI
12 C.F.R. § 1024.36(f)

• Duplicative 
– Not duplicative if for different time period, if information 

could change
• Confidential or proprietary

– Servicer employee compensation or personnel actions
– Examination reports or audits

• Irrelevant
– Info on other borrowers
– Servicer training manuals
– Investor instructions (!)

• Overbroad or unduly burdensome
• Untimely (more than one year after loan discharged or 

servicer no longer servicing loan)
• Servicer must notify borrower in writing within 5 

business days after deciding not to comply

Who Can Send a NOE or RFI?

• Borrower

• Borrower’s Attorney

• Borrower’s “Agent”

– CFPB Commentary: Servicer may require proof 
of authority from agent and may not treat letter as 
notice of error or information request until 
documentation received



Where to Send a NOE or RFI?
• If servicer has an “exclusive address,” it must:

– provide written notice designating the exclusive 
address

– use same address for notices of error and requests 
for information

– provide the exclusive address on: any website 
servicer maintains for servicing of the loan; any 
required periodic statement or coupon book; any 
notices required by early intervention or loss 
mitigation rules

Reg. X, 12 C.F.R. § 1024.35(c) and 1024.36(b)



Time for Servicer Response

5 business days

• Acknowledge QWR, NOE, 
or RFI, or

• Take requested action

30  business days

• Correct borrower’s 
account, or

• After conducting a 
reasonable investigation, 
provide borrower written 
explanation as to why 
servicer believes account 
is correct, or

• Provide borrower with 
requested information or 
explanation why 
information is unavailable

Exceptions to 30-Day Response 
Period

7 business days 
• for NOE asserting failure to provide accurate payoff 

statement

Prior to foreclosure sale 
• for NOE based on 120-day pre-foreclosure waiting period 

or dual-track requirements, if NOE received more than 7 
days before a scheduled foreclosure sale 

10 business days 
• for RFI seeking identity of owner of mortgage



Extension of 30-Day Response 
Period

15 day extension 
• if servicer notifies borrower of extension and reason 

for delay before end of initial 30-day period.

No extension for 
• timely notice of error based on 120-day pre-

foreclosure waiting period or dual-track 
requirements or

• request for information seeking identity of mortgage 
owner 

During the Response Period

• No adverse credit reporting of payment that is 
subject of notice of error, for 60 days after 
receipt of notice. 12 U.S.C. § 2605(e)(3)

• No foreclosure if notice of error received on 
120-day pre-foreclosure waiting period or dual 
track provisions more than 7 days before 
foreclosure sale.  12 C.F.R. § 1024.35(i)

• Otherwise, servicer may pursue collection 
remedies, including foreclosure



Asking the Servicer to Identify the 
Mortgage Loan Owner

Useful commentary in the RESPA Official Interpretations, 
§ 1024.36(a)-2

TILA (1641(f)(2)) RESPA (Reg. X 
§1024.36(d)(2)

Time Presumptively “reasonable” 10 business days

Fees Not discussed Banned

Remedy $4K plus actuals, but 
servicer liability?

Actual, unless pattern 
and practice and then 
$2K

Statute of limitations 1 year 3 years

Force-Placed Insurance 

• Final rule requires servicer to pay the borrower’s 
existing insurance policy, if there is an escrow 
account, except if servicer has reasonable basis 
to believe:
– that the borrower’s insurance is being canceled for 

reasons other than nonpayment, or
– the property is vacant.

• FPI charges must be for services actually 
performed and have reasonable relationship to 
cost of providing the service
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Loss Mitigation Rules

Rules effective Jan. 10, 2014 dealing with 
foreclosure avoidance:

• Early Intervention - Reg. X § 1024.39

• Continuity of Contact - Reg. X § 1024.40 

• Loss Mitigation - Reg. X § 1024.41
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Jan. 10, 2014 Effective Date

• Does not apply to applications received before 
effective date

• Applies to applications received after effective 
date even if borrower evaluated for loss 
mitigation before effective date

• 120 day ban on foreclosure referrals applies to 
mortgage loans that:
– become delinquent on or after effective date, and
– are delinquent on effective date but for which 

foreclosure has not been initiated



Receipt of Application 45 Days 
or More Before Sale

Servicer must:

• Conduct review to determine whether application 
is complete 

• Within 5 business days of receiving application, 
provide written notice to borrower that:
• acknowledges application is complete, or
• describes documents and information needed to 

complete the application, and
• provides “reasonable date” by which borrower 

should submit missing documents and 
information



“Reasonable Date” to Complete?

• A “reasonable date” should preserve the 
“maximum borrower rights,” except when it would 
be impracticable (e.g., requesting docs in less 
than 7 days), based on the following milestones:

– date when documents already submitted will be 
stale

– date that is 120th day of delinquency

– date that is 90 days before a foreclosure sale

– date that is 38 days before a foreclosure sale



Loan Modification Denial
• If loan modification denial based on a requirement set 

by loan owner or assignee, notice must identify owner 
or assignee and specific requirement that was basis 
for denial

• If loan modification denial based on net present value 
test, notice must state this reason and include the 
inputs used for the calculation

• Denial notice must also describe borrower’s right to 
appeal, the deadline to appeal, and any requirements 
for making an appeal, if applicable

Concern # l: You requested us to provide you information with regards to the 
denial of modification on the loan.

Response: The terms of any possible modification are determined by many 
factors, including Ocwen's servicing guidelines, the status of the loan and the 
financial information provided by the borrowers. Please note that the modification 
will be denied if the loan does not qualify based on either one or all of the above 
factors.
Our records indicate that your request to modify the loan under the Home 
Affordable Modification Program (HAMP) has been denied as unfortunately, the 
Owner of your loan did not approve the loan modification request.
However, the modification was denied, as under guidelines established by the 
owner of your loan, please be advised that we are unable to provide you with the 
calculations, as they are for internal purposes.

Further, the loan was reviewed for modification. However, this modification was 
also denied, as the owner of the loan did not approve the modification of the loan.

The reason for the denial has also been mentioned in the Denial Letter
that was sent on March 17, 2014.

For any further questions or concerns regarding the loan, you may contact our 
Customer Care Center at (800) 746-2936.



Borrower’s Response
• If complete application received 90 days or more 

before a foreclosure sale, 

– servicer may require that borrower accept or reject an offer 
no earlier than 14 days after offer made

• If a complete application received less than 90 days 
but more than 37 days before a foreclosure sale:

– servicer may require that borrower accept or reject offer no 
earlier than 7 days after offer made

• If a borrower requests an appeal, deadline for 
accepting option is extended until 14 days after  
servicer provides the appeal determination notice

Loss Mitigation Review Rights
Days Application 
Received Before 
Foreclosure Sale

≥ 90 ≥ 45 ≥ 38

Acknowledgment of 
Application

Yes, must acknowledge within 5 business 
days and provide deadline for supplying 

additional documents

No

Time to Evaluate 30 days

Time to Appeal 14 days No appeal rights

Time to Accept 
Loan Mod Offer

14 days 7 days



Loss Mitigation Appeal Rights

• Appeal rights apply only to decisions:

– involving eligibility for loan modifications

– made on complete (or facially complete) applications submitted 90 
days or more before a scheduled foreclosure sale or during the 120-
day pre-foreclosure review period

• Borrower must request an appeal within 14 days after 
servicer provides initial notice of determination

• Review must be by “different personnel than those 
responsible for evaluating” application

• Servicer must decide appeal and provide notice of 
determination to borrower within 30 days of appeal request

31

Dual-Tracking Protections Before 
Foreclosure Referral

• Servicers must not make first notice or filing 
required for foreclosure process until mortgage loan 
is more than 120 days delinquent

• If borrower submits complete application during 
120-day period or before first notice or filing, a 
servicer can’t make first notice or filing until 
evaluation complete 

• State foreclosure timelines pre-empted to the extent 
they allow an earlier commencement of foreclosure

• Protection does not apply if foreclosure based on 
borrower’s violation of a due on sale clause or if 
servicer is joining foreclosure action by a 
subordinate lienholder



What is First Notice or Filing? 

• Where judicial foreclosure: the earliest 
document required to be filed with court

• Where non-judicial foreclosure: the earliest 
document required to be recorded or 
published

• Where no court filing or document required 
to recorded or published: the earliest 
document that sets or schedules a 
foreclosure sale date

Dual-Tracking Protections After 
Foreclosure Referral

• If borrower submits complete application after first notice or 
filing but more than 37 days before foreclosure sale, servicer 
may proceed with foreclosure process, but shall not:

– move for foreclosure judgment or order of sale, or conduct 
sale, until decision given or borrower rejects offer or fails to 
perform

– make a dispositive motion, such as motion for default 
judgment, judgment on pleadings, or summary judgment, 
which may directly result in a foreclosure judgment or order of 
sale

• If such a motion has been made before receiving a complete 
application, servicer must take reasonable steps to avoid a 
ruling or issuance of an order



Transfer Requirements

• New servicer must obtain loss mitigation documents 
and information submitted by borrower to former 
servicer and comply with § 1024.41 

• If borrower’s complete application is being evaluated 
when mortgage is transferred, new servicer should 
“continue the evaluation to the extent practicable”

• Documents in a complete application are received 
for purposes of timelines as of date they were 
received by former servicer, not new servicer

Other Transfer Requirements
• Covered error for notice of error includes:

– Failing to transfer accurately and timely information 
relating to servicing of a borrower’s mortgage loan 
account to a transferee servicer

• Transfer policies and procedures consistent 
with § 1024.38(b)(4) (no right of action)
– Transferor must timely and accurately transmit 

information
– Transferee must be able to identify missing 

information

• Compliance Bulletin 2014-01 (Aug. 19, 2014)


